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KEAL-WORLD %%SEHALI:’ ARE!lIKATIOI\ USES THE SIML;LTANEOLIS EXCHANGE OF 
OFb’LKS; SEQLEUTIAL <)FFERS b%’OLil~U IMPROPERLY DISTORT THE PROCESS 

I 111 “b:iseball” arbiti-ation. each parry lendel-s a last, best offer, and the arbitrator 
must choose between thore offcrs 

o This form of  ai-biti-aiion is dcsigned to force parties toward more 
reasonable positions 
rirst and the other inay oppoitunistically tailor its offer in response. 

an objective that IS subverted if one party must go 

I Thc Malor League Bascball (.‘MLB”j salaiy arbitration rules and the guidance 
provided by the American ,Ai-bitrarion ,4\sociation (“AAA”) and Judicial 
Arbitration and Mediation Scrvices, l i i c  (“JAMS”) on final offer aibitration 
uiiilorml! ca l l  lor a simultaneous exchange of offcrs. 

o The MLB Basic Agieernenr provides [hat “[tlhe Player and the Club shall 
exclzarige with each othci in advance of the hearing single salary figures 
[or the coming season (which need not bc figures offered during the prior 
negotiations) ’.I 
AAA‘s Di-(i[rzii,y Di.\piiie Re~olurron Clauses - A  Pruclical Guide provides 
th;i[ “[e]acl, party shdl rubmit to the arbitrator and exclzarige with each 
orher in  ;idvance o r  tlic hearing [ l icir 1x1, best ofrers ”* 

3 

. 11 the Conimiccion anticipates uslng AAA arbitration procedures to 
resolve programming pricins issues, i t  should be consistent and use 
all of the procedui.es anticipated by AAA. 

o The rtl-camlined iules used by JAMS for baseball arbitration state “the 
Pal-ties slzall exchange and provide to the Case Manager written proposals 
101. the arnounr of money damages they would offer or demand, as 
applicable ’” 
There is no provisiori for  seyuenlial offers and counter-offers in any of 
these aullioritative sources ou “baseball” arbitration. 

o 

I The scholarly Iirei-aturc on tliis rypc of ai.biti-ation presumes a simultaneou~ 
crcLhange of offers ’ 

MLR 2003-2006 B;isic Agrecmenr. Ai ucle VI, SeLrion F(6) (cmpha7is added) (available at 
u b  I I biing L o i n l u s  ym; comli/~polmlbp~/mlbpa_Lh3 pdfi 

i i i i l ~ , \ ~ ~ l : i u ~ ~ b ~ ~ u h  hunl#baieb,ill) 
Rule ? S  (cinph.iss a d k d )  (,i~.iiliibJc ‘11 u’uu.pni~::’di wmlsi i  eamlineddni hitration-rules- 
1003 :i\piiKule?X) 
.TK. P 8 .  A Faimri 2nd P Pecui~iio, “83 i~g~i i i ing With Intol-maiibe Offers An .Analysis ofFinal-  
01k Ai-bilralion,” Joi ir i ial  i$Legai Siudies, Vol 27 3t p 419 (June 1998)(ifarbitration IS 

inwkcd, “[hloth bids Lire made ~inrirl/arrcou$iy and become common knowledge” (emphasis 
‘iddedj), R Gibbon>, “I.eainiing iii Equilibrium Models of Arbitiation,” The American Econoinic 
Ke~jii,a. Vol 78 N o  5 r l t  p 898 (Dec 1988)(”The tiniinp of final-ol’fer arbiuauon 19 as followr 
hi $1 the pdiiies sanullaneously subinii thcii offeis to the arbitlator ”(emphasis added)) 



F If the Commission were to adopt a system based on 5equentia.l offers, i t  would 
cliaiige the partics’ incenlivcs and disloit the negotiation and arbitration 
pi ocessc\ 

o First. sequential offcrs would give cable operators greater incentive to 
initiate arbili-ation in every case rather than reach a negotiated agreement 

1 A t  LI minimum, the cable operator gels a free look at News Corp ’s 
last best offer without fear of losing programming 

3 Second. sequential ollers would skew the results towards cable operators. 
Where neilher pa1.1~ knows what  the other is going to offer, both 
l i a ~ e  the incentive to mahe the nmst reasonable offer possible - 
th,it is the undcrlying riltioiiille lor baseball arbitration 
M’herc the cable operator knows what News Corp. has offered, i t  

w i l l  be able 10 aci opportunislically by using News Corp.’s offer - 
riillicl- than ail indepcndent assessment of fair market value - to 
determine 11s o b n  counter-offer. 

3 Result mwe fiequenl i.esulatory intervention into commercial 
negotrar i m s  and incieaied Lrdnsaclion costs that ultimately w i l l  be passed 
on to coiisurners 

T There IS  no reason IO place Yews Corp at such a sharp disadvantage to incumbent 
cable omwtors 

o Once arbitration is initiated, any arguable leverage that News Corp. has 
gained over tire cable operator by acquiring an interest in DIRECTV is 
nullified, a,) Ihe rrlufive coinniercinl position uf the parties is irrelevant 
to the arbitrator’s dcternrinatiorl of a fair market value f o r  the 
progranrniiirg. 
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( 5 )  ' T i r , n e i r i / ~ / i ~  iiid r)ii~iiii)ii Subiiit~ston may he iiiadc at any 
t i r i ic  hetueeti J:iiiu;tr! i aiid January I i hi tliz evenr the offer of [lie 
C l u b  I \  teduced mi 0 1  suhwqrient to Januaiy 15, the Playcr's right lo 
whiir t t  1 0  ai b t l i ~a r i~~ i i  \hall he retiisi~ired f o r  a period ot 7 days Arbi- 
rr3Lton hearing\ h d l l  he held a s  soon as porsihle after submis$ion 
m d ,  to the exlci i t  pt.icric;tble, shall be ,scheduled to be hcid from 
Februai-y I to Fehtudry 20 The arbitration panel may render the 
decisioti on [lie day of llie liearing. and shall make every effon to do 
\ < I  not Idtct~ tlim 21 I i o u r h  lol lowing the cliise of the hcartng The 
.irbitrartc~ir ~ i a i i c l  sha l l  he Itiirttcd [o awat-ding only oire or the other 
ot the tui) figure\ .;uhiiiittcd There  hall be no opinion Therc shall 
he n o  rc l rae  (if llie a ih rauo i i  awiitd hy the drhiuattnn pancl excepr 
io the Club, the Plaher. lire A\soctaticin and the LKD The panel 
iliair sh;ill i i r t i t a l l ~  tnloi t m  tlrc Associatiotr atid the LRD ofthe award 
only aiid i i o ~  how tlir patiel members voted Tlrc panel chair shall  
c11scIo~e ro rhc .A\\i)ciatioti aiid the LRD the individual votes of the 
IpIiircl i i i rmhc r i  o n  rilch March  15 lol lowing the February hearings 
The panel chair \hall i n w t  the figuie awardrd in paraxraph 2 of [he 
duplicare L'tiiriirm Plaqei'h Coiittacrs delivered :it [he hearing and 
\liall r i l rwird bi i ih copies to  the Otitce of tlir Commissioner 

f h )  , h f ~ / ~ [  ,,/ ~ L ~ / J l l r l , $ , $ ~ ~ , / r  Tliz Pldbcr 3tid the Club \hall 
c x i h a n f c  witk edclt i~tliei~ i n  Jd\;incc nl [Ire hearing bit i fde salary fig- 
u r e ~  f i ~ r  the coining 5eaioii iwhich iieed iiot he lipures offcred dur- 
ing the prior  nreoudt ions)  2nd then shall suimtr such tipure\ in the 
,irbitr~rttrn panel A L  the heoriiig, the Player and Chtb shall deliver tu 
tlrc arbitraltoti paiic.1 i i  Uiitlorin Player's Contract executed in duplt- 

complete escepr for IIIZ salary figute to he inserted in  para- 
gtmph 2 Upon \ubtni$sion of  rlic i a la ry  ISWS to arhtrratton by either 
1'la)er 01-  Club. ihe Plaqcr &ha11 be iegrded as a signed Player 
iun less the Phyc r  wi l l id rdw ti-uti1 arhitraiion as provided in para- 
y q ) h  (4) ;ibo\e) 

( 7 )  S c i c ~ i u ~ r  q Ai-inirii!oi-\ The -\ihociation and the LRD shall 
,innually ,cIcct t i le atbtrrators In  the e\cnt they are unable to agree 
11y January I i n  m y  ye at^, they jointly shall request lhat thc Ameri- 
can Arbttr;ttion As~ociat tot i  furnish them Iiits of prominent, profcs- 
\tiin31 arht t rxor i  Upoir rcceipr of sue11 IIAIS. the arbitralors shall he 
\elected by altertra~ely slrthing natncs From thr lists All cases shall 



4 4 4  - ,AI  hitl '3LlOn, Nledlatlon and other term o1 Altemallve uispute Kesolutlon (AUK) - rage I ot ' t i  

In 1997 William K Slate II. president 01 the American Arbitration Association, formed the '"Draftin( 
Resolution Clauses" Committee under the guidance 01 the AAKs general counsel Michael F Hoell 
review the existing booklet and to determine whether improvements could be made The committe 
consisting 01 James H Carter 01 Sullivan & Cromwell, chair, and members Winslow Christian. Da 
Freyer ol Skadden Arps, Slaw Meagher & Flom. Richard K Jeydel, senior vice president, gener; 
and secretary 01 Kanernatsu USA lnc . Charles B Molineaux of Wickwire G a m  and John H Wilk 
Donovan Leisure. Newton & Irvme, contributed greatly to revising this booklet 

The booklet 1s intended to assist parties in drafting alternative dispute resolution (ADR) clauses LA 
in mind, and in addition to the suggesled clauses. the committee compiled a checklist 01 consider; 
the dralter, as well as examples ot supplemental language which go beyond the basic clauses Us 
benelit from the commentary throughout the texl which helps to identity points of interest Parties 1 

questions regarding dralting an AAA clause should contact their local A M  oflice 

Table of Contents 

INTRODUCTION 

I A CHECKLIST FOR THE DRAFTER 

II MAJOR FEATURES OF ARBITRATION 

A ii;r~t.en Agreement tu Resolve Disputes by the Use of Impartial Arbitration 
Informal Procedures 
lmpart,al and Knowledgeable Neulrals to Serve As Arbitrators 
Final and Binding Awards that Are Enlorceable In a Court 

111 CLAUSES APPROVED BY THE M A  FOR GENERAL COMMERCIAL USE 

8 Arbitration 
Negotial~x 
M?diaton 
The Large Complex Case Program 

IV CLAUSES FOR USE IN SPECIFIC CONTEXTS 

A Clauses lor Use in International D!spules 
B Clauses lor Use in Construction Disputes 
C Clauses lor Use in Employmenl Dispules 
D Clauses for Use in Patent Disputes 
E Clauses tor Use in TeWe Disputes 
F Clauses tor U S E  in Financial Dispules 

V nTHFR PRCIVISItlNS THAT MIGHT RF CC)NSirIFuFn 

liiiu 11 4 .idi 0 1  ? / i t i dehZ  1 isu?lSPssid=I .57?7B;JSPsrc=uoloadU;IVESIT .\clausebook htm 12/1/2003 



. 4 A A  ~ C\l'httrillton. Nlecliation and ollier lorms 01 Allei'natlve Utspure Kesolulion (AUK) - , rage 1 ot I 

13. "Baseball" Arbitration 

"Baseball' arbitration IS a methodology used in many dillerent contexts in addition lo baseball players' salary disputes, and is particularly eff 
when parties have a long term relalionship The procedure involves each parry submitting a number to the arbitrator(s) and serving the nun 
or her adversary on the understanding that. lollowing a nearing, the arbitratoris) will pick one of the submitted numbers nothing else A ke) 
!tx apprsdch ' s  'hat thrre IS incentive tor a party to submit a highly reasonable number, since this increases the likelihood that the arbitratc 
select thal ndmber In some inslances, the process 01 submitling the numbers moves the parties so close together that the dispute IS Settlt 
a heartnu Sample ianguage providing lor "baseball' arbitration IS set lorth below 

BASEBALL 1 Each party shall submit lo the arbitrator and exchanqe with each other in advance of 
the hearing their last. best offers The arbitrator shall be limited to awarding only one 
or the other 01 the two figures submitted 

i t r n  //!A \\'I\ irdr ut-riindeA2 1 ~su"JSPssid=I 5717&JSPst~c=uuload\LIVE:SIT \clausebook htm 12/1/2003 
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for  any act or omission in  connection w i th  any 
Arbi t rat ion conducted under these Rules, 
including but not l imi ted to a recusal by the 
Arbitrator 

Rule 26. Fees 
( a i  Each Party shall pay its p r o ~ r a t a  share of 
JAMS fees and expenses as set for th  in the 
JAMS fee schedule in  effect a t  the t ime o f  the 
commencement  of the Arbitration, unless the 
Parties agree on a different allocation o f  fees 
and expenses J A M S  agreement t o  render 
services is jo int ly wi th  the Party and the 
attorney or other representative o f  the Party in  
the Arbi t rat ion 

i b i  J A M S  requires that the Parties deposit the 
lees and expenses for the Arbitration pr ior  t o  
the Hearing and may preclude a Party that has 
failed to deposit its pro-rata or agreed-upon 
share of the fees and expenses f rom offering 
evidence o f  any affirmative claim at the Hear- 

ing J A M S  may  waive the deposit requirement 
upon a showing or good cause 

i c )  The Parties are jo int ly and severally liable 
for  the payment of the fees and expenses o f  
JAMS In the event that one Party has paid 
more than its share of the fees, the Arbitrator 
rnay award against any other Party any costs 
or fees that such Party owes with respect t o  
the Arbitration 

l d )  J A M S  may  defer issuance o f  an Arbitration 
Award rendered by the Arbitrator if any and/or 
all outstanding invoices are not paid If J A M S  
declines t o  issue an Arbitration Award in  
accordance with this Rule, it shall no t  be 
issued t o  any Party 

( e )  Entities whose interests are not adverse 
wi th  respect t o  the issues in dispute shall be 
treated a s  a single Party for  purposes o f  
JAMS'  assessment of fees. JAMS shall deter- 
mine whether the interests between entities 
are adverse for purpose of fees, considering 
such factors as whether the entities are repre- 
sented by the same attorney and whether the 
Cntltles are presenting jo int  or separate posi- 
t ions a t  the Arbi t rat ion 

Rule 27. Bracketed (or High-Low) 
Arbitration Option 

(a) At any t ime  before the issuance of the 
Arbitration Award, the Parties rnay agree, in 
writ ing, o n  m i n i m u m  and m a x i m u m  amounts 
of damages that rnay be awarded o n  each 
claim or o n  all claims in the aggregate The 
Parties shall prompt ly  not i fy the Case Man- 
ager, and provide to the Case Manager a copy 
of their wr i t ten agreement setting forth the 
agreed-upon m a x i m u m  and m i n i m u m  
amounts 

l b i  The Case Manager shall no t  in form the 
Arbitrator of the agreement t o  proceed wi th  
this opt ion o r  o f  the agreed-upon m i n i m u m  
and max imum levels wi thout  the consent of 
the Parties. 

( c )  The Arbitrator shall render the Award in 
accordance wi th  Rule 19 

id) In the event that  the Award of the Arbitra- 
tor  is in  between the agreed-upon m in imum 
and maximurn amounts. the Award shall 
become final as is In the event that the Award 
is below the agreed-upon m i n i m u m  amount, 
the final Award issued shall be corrected t o  
reflect the agreed-upon m i n i m u m  amount.  In 
the event that the Award is above the agreed- 
upon m a x i m u m  amount, the final Award 
issued shall be corrected t o  reflect the agreed- 
uDon m a x i m u m  amount  

Rule 28. Final Offer (or Baseball) 
Arbitration Option 

(a )  Upon agreement o f  the Parties to use the 
opt ion set for th  in this Rule, at least seven (71 
calendar days before the Arbitration Hearing. 
the Parties shall exchange and provide t o  the 
Case Manager wr i t ten proposals for the 
amount of money damaqes they w o u l d  offer 

lieve t o  be appropriate based o n  the standard 
set for th in Rule 19 (b).  The Case Manager 
shall prompt ly  provide a copy o f  the Parties' 
proposals t o  the Arbitrator, unless the Parties 
agree that they should not be provided t o  the 
Arbitrator At any t i m e  pr ior  t o  the close o f  the 
Arbitration Hearing, the Parties rnay exchange 
revised wri t ten proposals or demands, which 

or demand, as applicable, and tha t  they be- 



shal l  supersede al l  prior proposals The re- 

wsed wri t ten proposals shall be provided t o  
the Case Manager w h o  shall prompt ly provide 
them to the Arbitrator, unless the Parties agree 
otherwise 

i b )  If the Arbitrator has been informed of the 
wr i t ten proposals, in  rendering the Award the 
Arbitrator shall choose between the Parties' 
lasf proposals, selecting the proposal that the 
Arbitrator f inds most  reasonable and appropri- 
ate in  l ight of the standard set for th in  Rule 
19(b) This provision modif ies Rule 19(fi in  that 
P O  w i t t e n  statement o f  reasons shall accom. 
pany the Award 

(c )  If the Arbitrator has not been informed of 
the wr i t ten proposals, the Arbitrator shal l  
rsnder the Award as if pursuant t o  Rule 19. 
except that  the Award shal l  thereafter be 
corrected t o  conform to the closest o f  rhe last  

proposals, and the closest of the last proposals 
wi l l  become the Award 

idi Other than as provided herein, the provi 
sions of Rule 19 shall be applicable 

r 
.J 
n 
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